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CLIENT MEMORANDUM 

-- PRIVILEGED & CONFIDENTIAL -- 

To: Twinsburg City Council  
Ted Yates, Mayor, City of Twinsburg 
David Maistros, Law Director, City of Twinsburg 
 

From: R. Todd Hunt, Esq. 
Jessica Trivisonno, Esq. 

Direct Telephone:  (216) 928-2935 
Email:  rthunt@walterhav.com 
 

Date: August 23, 2018 
 

 

RE: Legal Opinion Regarding “Sober Home” in R-4 Zoning District 
 
 
I.  ISSUES AND FACTS PRESENTED 

 
 You requested a legal opinion regarding the proposed use of 1890 Edgewood Drive 

Twinsburg, Ohio 44087 (“Property”) as a “sober home” that will house individuals recovering 

from substance abuse.  

 The Property is zoned R-4 Planned Residential District for One- and Two-Family 

Residential uses. Terri R. Heer (née Phillips) is the owner of the Property. Terri Heer and her 

husband, John Heer, operate Akron Center for Recovery, a 501(c)(3) non-profit corporation. 

(Terri and John Heer and their business, Akron Center for Recovery, will hereinafter be referred 

to as the “Operators”). The Operators want to use the Property to provide housing that includes 

behavioral health services to individuals who are recovering from drug and alcohol abuse (the 

“Proposed Sober Home”). 

Residents of the Proposed Sober Home will be supervised by a house manager, may not 

use drugs and/or alcohol on the Property, must receive on-going assistance from mental health 

http://www.walterhav.com/
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professionals to support their recovery from addiction, and must be employed, in school, or 

volunteering for at least twenty hours per week to maintain their tenancy at the Property. There 

will be a maximum of five (5) persons residing in the home -- four (4) residents and one (1) 

resident house manager. 

 You requested a memorandum identifying the City of Twinsburg’s options for addressing 

whether the Proposed Sober Home is a permitted zoning use, if not, how it might be regulated, 

and the legal exposure/risks of denying or otherwise preventing the use.  Specifically, you have 

asked the following: 

1. Can the City prevent the “sober home” from operating? 
 

2. Does the City’s current Planning and Zoning Code prohibit the operation of the “sober 
home” in an R-4 district or any other residential district? 

 
3. Can the City adopt any changes to the Code that would be beneficial to either prohibit or 

regulate this particular “sober home” or any similar operation in the future? 
 

4. What legal exposure would the City have if it prohibited this “sober home” from opening 
as planned? 

 
5. Can the City prohibit a “sober home” based upon the theory that it may be a home-based 

business?1 
 

II. SHORT ANSWERS TO CITY’S QUESTIONS POSED 
 

A. Can the City Prevent the “Sober Home” from Operating? 
 

 Generally, it is our firm conclusion that the City cannot legally prevent the sober home 

from operating. The Federal Fair Housing Act (“FHA”)2 and Ohio Revised Code (“ORC”) 

Section 4112.02(H) prohibit housing discrimination against disabled people. A person whose 

                                                           
1 Unfortunately, as you will see below, these questions could be used, in and of themselves, by the Operators or 
proponents of the sober home as evidence indicating that the City intends to discriminate against sober homes and 
the disabled residents who reside in a sober home.  
2 See 42 USC §3604(f)(1). 
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drug or alcohol addiction substantially limits one or more major life activities is disabled.3 

Prohibiting certain individuals from residing in a single-family home because of their disabilities 

is intentional discrimination in violation of the Fair Housing Act and the Ohio Revised Code. 

B. Does the City’s Current Planning and Zoning Code Prohibit the Operation of the 
“Sober Home” in an R-4 District or any Other Residential District? 

 The City’s current Planning and Zoning Code permits the operation of a sober home in 

any residential district where single family residential dwellings are permitted as long as the 

occupants meet the definition of “family” in the Planning and Zoning Code. “Family” is defined 

as “one or more persons occupying a premise and living as a single housekeeping unit, 

whether or not related to each other by birth or marriage.”4  (Emphasis added.) As long as the 

Proposed Sober Home’s residents live as a single housekeeping unit, which is our understanding 

of this arrangement, the residents meet the definition of “family.”  

C. Can the City Adopt any Changes to the Code that Would be Beneficial to Either 
Prohibit or Regulate this Particular “Sober Home” or Any Similar Operation in the 
Future? 

 
 The City cannot change the Code to intentionally prohibit or have the effect of 

prohibiting sober homes in the City.  Such an amendment would violate state and federal fair 

housing law. Any change that would predictably affect a sober home’s ability to operate in the 

City may very likely be found to be unlawful, even if the City does not intend to discriminate 

against disabled people. The City will violate fair housing laws if it subjects a sober home to 

requirements or conditions that are not imposed on households of persons without the subject 

disabilities or with other types of disabilities. 

                                                           
3 Note that the FHA does not protect an individual whose residency would constitute a “direct threat” to the health 
or safety of other individuals or whose tenancy would result in substantial physical damage to the property of others 
unless the threat or risk to property can be eliminated or significantly diminished. Such assessment must be made 
individually and based on reliable, direct evidence. See 42 U.S. Code § 3604(f)(9); 2016 Joint Statement at pp. 8-9.  
There is no “direct evidence” of such a “direct threat” in this situation. 
4 City of Twinsburg Codified Ordinances Section 1105.01(132). 
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 In 2016, the U.S. Department of Justice (“DOJ”) and the U.S. Department of Housing 

and Urban Development (“HUD”) released a joint statement on “State and Local Land Use Laws 

and Practices and the Application of the Fair Housing Act,” (hereinafter referred to as the “2016 

Joint Statement”). That 2016 Joint Statement explains, “…local governments may not act 

because of the fears, prejudices, stereotypes, or unsubstantiated assumptions that community 

members may have about current or prospective residents because of the residents’ protected 

characteristics. Doing so violates the Act, even if the officials themselves do not personally share 

such bias.”  

 We have been told the City held a community open house on August 2, 2018, as a 

community information and discussion forum on the Proposed Sober Home. The Operators 

provided information about the Proposed Sober Home and the City’s residents expressed many 

concerns about the Proposed Sober Home. The City would need to justify any changes to the 

Code related to sober homes and overcome the appearance that the City made such changes 

based on any unsubstantiated concerns raised by community members in opposition to the 

Proposed Sober Home.   

D. What Legal Exposure Would the City Have if it Prohibited this “Sober Home” from 
Opening as Planned? 

 Based on federal and state statutes and case law, my over thirty-four years of municipal 

experience and decades of my handling of legal issues associated with group homes, the City 

would very likely be subject to a lawsuit from the Operators and/or potential residents of the 

Proposed Sober Home, with likely financial and legal support from fair housing advocacy 

groups, if the City prohibits the Proposed Sober Home. The case would almost certainly be 

litigated in federal court.  As you know, if the plaintiff(s) is successful, the City would be 
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required to pay the plaintiff’s legal fees and expenses.  The likelihood of a plaintiff’s success in 

this situation is very high. 

Furthermore, the FHA allows HUD to receive, investigate, and conciliate complaints of 

discrimination against a local government. After investigation, HUD can refer matters to the 

DOJ and the DOJ could bring a lawsuit against the City. 

E. Can the City Prohibit a “Sober Home” Based Upon the Theory that it May be a 
Home-Based Business? 

 
The City is very unlikely to succeed in prohibiting the Proposed Sober Home on the theory 

that the Proposed Sober Home is a home-based business and the City could be subject to liability 

under state and federal fair housing law if the City attempts to prohibit the Proposed Sober Home 

on such grounds.  

The occupants of the Proposed Sober Home are a “family,” as the term is currently defined in 

the Code and, given the nature of modern families, it would be unwise to attempt to define a 

“family” in any other manner than how it is currently defined.  Therefore, this use should be 

allowed as a “single family residential dwelling use”. The payment or non-payment of persons 

providing services inside the single-family dwelling to its residents should not preclude the 

residents from being considered a single housekeeping unit.5  

Even if the City takes the risk and insists that the Proposed Sober Home is a home-based 

business, the Operators could request a reasonable accommodation to permit the Proposed Sober 

Home. As long as the requested accommodation is related to the disabilities of the proposed 

                                                           
5 The Ohio Supreme Court has stated all of the following facts were “totally irrelevant and immaterial” to deciding 
whether a group home for foster children contained a “family”:  (1) the operators of the home received money for 
meals and lodging for the children; (2) individuals other than the couple that owned the home provided care to the 
children; (3) such employees managing the home earned salaries; and (4) the home provided services such as 
counseling and recreation to the children. Saunders v. Clark County Zoning Department, 66 Ohio St.2d 259, 263–
65, 421 N.E.2d 152 (1981). Similarly, the Ninth District Court of Appeals found a home for six developmentally 
challenged females was a non-commercial, single-family use even though the facility provided room and board, 
personal care, habitation services, the operators obtained payment for the services and salaried staff were present at 
the home.  Beres et al. v. Hope Homes, Inc., 6 Ohio App.3d 71, 453 N.E.2d 1119 (9th Dist.1982). 
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residents and the accommodation would not impose an undue financial and administrative 

burden on the City, then the City will be required to grant the accommodation.6  

III. DETAILED LEGAL DISCUSSION AND ANALYSIS 
 
 If the City changes the Code in a manner that intends to or actually treats sober homes 

differently from other single-family dwellings or tries to prevent the Proposed Sober Home from 

operating, the City will violate state and federal fair housing laws. 

(A) Federal and State Law Prohibits Housing Discrimination Because of the Alcohol or 
Drug Addiction of the Residents. 
 

The federal Fair Housing Act7 prohibits housing discrimination because of a handicap.8 

Discrimination includes “a refusal to make reasonable accommodations in rules, policies, 

practices, or services, when such accommodations may be necessary to afford such person equal 

opportunity to use and enjoy a dwelling.”9 The FHA applies to zoning decisions made by local 

governments and to local zoning ordinances and other land use regulations and practices.10  

Similarly, ORC Section 4112.02(H) provides that it is an “unlawful discriminatory 

practice…for any person to…refuse to make reasonable accommodations in rules, policies, 

practices, or services when necessary to afford a person with a disability11 equal opportunity to 

use and enjoy a dwelling unit including associated public and common use areas.” Given the 

close similarity between the FHA and ORC Section 4112.02, Ohio courts use the same standards 
                                                           
6 Smith & Lee Assoc., Inc. v. City of Taylor, Mich., 102 F.3d 781, 795 (6th Cir.1996) citing Southeastern Community 
College v. Davis, 442 U.S. 397, 99 S.Ct. 2361, 60 L.Ed.2d 980 (1979). 
7 42 USC §3604(f)(1). 
8 The term “handicap” means “(1) a physical or mental impairment which substantially limits one or more of such 
person’s major life activities, (2) a record of having such impairment, or (3) being regarded as having such an 
impairment, but such term does not include current, illegal use of or addiction to a controlled substance….”  42 USC 
§3602(h). 
9 42 USC §3604(f)(3)(B). 
10 Hamm, supra, at *4; Means v. City of Dayton, 111 F. Supp.2d 969, 973 (S.D. Ohio 2000); Oxford House, Inc. v. 
City of Virginia Beach, Virginia, 825 F. Supp. 1251, 1257 (E.D. Virginia, 1993). 
11 The term “disability” “means a physical or mental impairment that substantially limits one or more major life 
activities, including the functions of caring for one’s self, performing manual tasks, walking, seeing, hearing, 
speaking, breathing, learning, and working; a record of a physical or mental impairment; or being regarded as 
having a physical or mental impairment. 
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applicable to federal claims in determining whether a defendant has engaged in housing 

discrimination in violation of Ohio law.12 Therefore, we need only analyze the standards 

applicable in federal law, as the same standards apply to Ohio’s fair housing law. 

A party may assert a lawsuit against a local government under the FHA under one of three 

theories: 

(1) The local government’s decision was based on intentional discrimination against the 

disabled; 

(2) A facially neutral regulation, practice or policy has a disparate impact upon people with a 

disability; and 

(3) A local government’s failure to make a reasonable accommodation for people with 

disabilities.13 

The 2016 Joint Statement primarily addresses the FHA’s applicability to sober homes 

or “group homes.” The term “group home” describes residences for people with disabilities, 

including people who are recovering from alcohol and drug abuse. A person who is recovering 

from addiction to drugs or alcohol is a person with a disability under the FHA.14 The 2016 

Joint Statement very clearly explains:  

A household where two or more persons with disabilities choose to 
live together, as a matter of association, may not be subjected to 
requirements or conditions that are not imposed on households 
consisting of persons without disabilities.15  
 

The City cannot impose requirements on a sober home that do not apply to other single-family 

homes.  

                                                           
12 See Ohio Civil Rights Commission v. Harlett, 132 Ohio App.3d 341, 344, 724 N.E.2d 1242, 1244 (1999); Strader 
v. Johnson, 1998 WL 894602 (1998). 
13 Bryant Woods Inn v. Howard Cty., 911 F. Supp. 918, 928 (D. Maryland 1996). 
14 24 CFR § 100.201(a)(2). 
15 2016 Joint Statement at pp. 6-7. 
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(B) Preventing the Proposed Sober Home From Operating Would Likely Result in 
Liability Under Federal and State Fair Housing Laws. 

 The City cannot outright prohibit the Proposed Sober Home. The Sixth Circuit has held 

that laws “that single out for regulation group homes for the handicapped are facially 

discriminatory.”16 The 2016 Joint Statement explicitly states that “imposing restrictions or 

additional conditions on group housing for persons with disabilities that are not imposed on 

families or other groups of unrelated individuals” (such as requiring an occupancy permit for 

persons with disabilities to live in a single-family home while not requiring a permit for other 

residents of single-family homes) is a violation of the FHA. Similarly, “imposing restrictions on 

housing because of alleged public safety concerns that are based on stereotypes about the 

residents’ or anticipated residents’ membership in a protected class,” violates the FHA. 

The standard for establishing a prima facie case of facial discrimination under the FHA is as 

follows:  

[A] plaintiff makes a prima facie case of intentional discrimination under 
the [Fair Housing Act] merely by showing that a protected group has been 
subjected to explicitly differential – i.e., discriminatory treatment.” A 
defendant whose zoning rules are facially discriminatory “must show either: 
(1) that the restriction benefits the protected class or (2) that it responds to 
the legitimate safety concerns raised by the individuals affected, rather than 
based on stereotypes.”17 

 
 In 2013, residents of a Colorado city urged the city to bring a suit against a sober home, 

asserting that the sober home was in violation of the zoning code because a sober home is not a 

single-family use. The sober home requested an amendment to the zoning code that the Colorado 

city denied to make. The sober home sued in federal court on the grounds that the City was using 

its zoning code to discriminate against the sober home.  The case went to trial and a jury agreed 
                                                           
16 Larkin v. State of Mich. Dept. of Social Services, 89 F.3d 285, 290 (6th Cir.1996). 
17 Community House, Inc. v. City of Boise, 490 F.3d 1041, 1050 (9th Cir.2007) citing Larkin v. State of Mich. Dept. 
of Social Services, 89 F.3d 285, 290 (6th Cir.1996). 
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that the city violated the FHA, awarded the sober home $400,000 in damages and required the 

City to pay an additional $400,000 to the plaintiffs in attorney’s fees.18 Similarly, Daytona 

Beach, Florida recently settled a federal lawsuit for $100,000 after it attempted to shut down a 

sober home in a single-family zoning district on the grounds that the sober home was a 

“dormitory” not permitted under the code.19 As you can see, cities are often pressured by 

residents to prevent sober homes but such actions do result in liability and financial burdens for 

those cities. 

(C) The City’s Planning and Zoning Code Permits the Operation of the Proposed Sober 
Home in the R-4 Zoning District and in Other Residential Districts. 

 The Property is located in the R-4 Planned Residential District. The permitted uses in R-4 

are single family residential dwellings and signs.20 “Family” is defined in the Planning and 

Zoning Code as “one or more persons occupying a premise and living as a single housekeeping 

unit, whether or not related to each other by birth or marriage.”21 A sober home is a single-

family use as long as the residents act as a single housekeeping unit. Courts have found time and 

again that groups of unrelated persons in a group home or sober home constitute a single-family 

use.22 

The term “Group Home” is also defined in the Code and can also encompass the Proposed 

Sober Home use. “Group Home” is defined as “a residential facility designed to accommodate a 

group of individuals, usually physically impaired or with emotional or social problems, living as 

                                                           
18 See https://law.justia.com/cases/federal/district-courts/colorado/codce/1:2011cv00303/124194/205/ 
19 See https://fairhousing.com/news-archive/advocate/2003/daytona-beach-group-home-continues-operation-and-
wins-100000-settlement 
20 City of Twinsburg Codified Ordinances §1143.06 
21 City of Twinsburg Codified Ordinances §1105.01(132) 
22 Saunders v. Clark County Zoning Department, 66 Ohio St.2d 259, 263–65, 421 N.E.2d 152 (1981); City of 
Westerville v. Kuehnert, 50 Ohio App.3d 77, 79–82, 553 N.E.2d 1085 (10th Dist.1988); Freedom Tp. Bd. of Zoning 
Appeals v. Portage County Bd. Of Mental Retardation and Developmental Disabilities, 16 Ohio App.3d 387, 476 
N.E.2d 360 (11th Dist.1984); Concerned Citizens of Timberchase, 1st Dist. Hamilton No. C-830190, C-830261, C-
830302, 1983 WL 2394, (Dec. 28, 1983). 
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a family unit in a non-institutional, neighborhood setting.”23 (Emphasis added.) Similarly, the 

term “Residential Care Facilities,” is defined to include “adult congregate living facilities 

(ACLF), group care homes, halfway houses, recovery homes, residential treatment facilities, 

emergency shelters, and nursing homes.”24 “Group Care Facility” is defined in the Code as a 

“Residential Care Facility”.  Under the Planning and Zoning Code, a sober home definitely can 

be considered to be a single family residential dwelling, a Group Home, and/or a Residential 

Care Facility/Group Care Facility. 

 The term “Residential Care Facility” is used one other time in the Planning and Zoning 

Code in the context of specifying that adult “Entertainment Establishments” may not be located 

within 500 feet of a Residential Care Facility.25 This reference strongly indicates that a 

Residential Care Facility is, therefore, permitted in the City. The term “Group Home” is not used 

anywhere else in the Planning and Zoning Code.  

 The most reasonable construction of the Planning and Zoning Code’s provisions, reading 

the definitions and Section 1149.13(c)(3) in pari materia, is that both “Residential Care 

Facilities”/“Group Care Facilities” and “Group Homes” are subsets of “single family residential 

dwellings”.  Consequently, the Code does not prohibit a Residential Care Facility/Group Care 

Facility or Group Home from being located in a single family residential dwelling. The Proposed 

Sober Home may be located in the R-4 District as long as the residents of the Proposed Sober 

Home act as a single housekeeping unit.  There is no evidence that they are not living as a single 

housekeeping unit. 

 We realize the argument has been or will be made that because the Code has a provision 

stating, “If a particular use is not included in the list of permitted uses for a particular zoning 
                                                           
23City of Twinsburg Codified Ordinances §1105.01(170)    
24 City of Twinsburg Codified Ordinances §1105.01(294)    
25 City of Twinsburg Codified Ordinances §1149.13(c)(3) 
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district, it shall be interpreted as not permitted”  26, then group homes or residential care 

facilities must be prohibited since they are not specifically mentioned in Code Section 1143.06. 

However, our analysis above – i.e., that “ Residential Care Facility” /“ Group Care Facility”  

and “ Group Home”  are included in the definition of “ Family”  and are uses within permitted 

single family residential dwellings – does not bring this prohibitory provision into play. 

 Furthermore, even if the Planning and Zoning Code might be considered to be unclear 

as to whether the Proposed Sober Home is a permitted use, Ohio case law is clear that a 

restriction or limitation on property rights should be strictly construed against the local 

government, in favor of the property owner.27 The Ohio Supreme Court has explained: 

Zoning resolutions are in derogation of the common law and 
deprive a property owner of certain uses of his land to which he 
would otherwise be lawfully entitled. Therefore, such resolutions 
are ordinarily construed in favor of the property owner.28  

 
Even if the Code could be considered to be vague, ambiguous, or unclear, the Operators may 

still prevail on a claim that the Proposed Sober Home is a permitted use because the Planning 

and Zoning Code must be interpreted in favor of the Operators. 

 
 (D) The City Might Eventually Change the Code to Pass Legal Muster in Regulating 

Sober Homes as Long as the Regulations Apply To All Single-Family Uses and Do 
Not Have the Intent or Effect of Discriminating Against Individuals With a 
Disability. 

 
Neutral laws that govern groups of unrelated persons who live together do not violate the 

 FHA as long as: 

                                                           
26 City of Twinsburg Codified Ordinances §1139.01 
27 State v. Kreuzweiser, 120 Ohio St. 352, 355, 166 N.E. 228, 229 (1929), citing  State ex rel. Moore Oil Co v. 
Dauben, 99 Ohio St. 406, 124 N. E. 232 (1919). 
28 In re University Circle Inc., 56 Ohio St.2d 180, 184, 383 N.E.2d 139 (1978); Pepper Pike v. Landskroner, 53 
Ohio App.2d 63, 76, 371 N.E.2d 579 (1977); 3 Anderson, American Law of Zoning (2d Ed.) 4, Section 16.02. 
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(1) The laws do not intentionally discriminate against persons on the basis of disability 

(or other protected class); 

(2) The laws do not have an unjustified discriminatory effect on the basis of disability (or 

other protected class); and  

(3) Reasonable accommodations are made when such accommodations may be necessary 

for a person with a disability to have an equal opportunity to use and enjoy a dwelling.29 

We cautiously set forth below some possible changes to the Code that might give the City 

slightly increased control of all dwellings comprised of unrelated persons, including sober 

homes. However, at this time, we do not recommend that the City take any action to alter its 

local ordinances regarding sober homes or other similar facilities. Any change at this time could 

be the subject of a challenge that the change intends to discriminate against sober homes in 

violation of the FHA.  Courts have found, and the 2016 Joint Statement reiterates, that “even 

where individual officials of government are found not to be biased themselves, liability may 

still be imposed where discriminatory governmental actions are in response to significant 

community bias.”30 Given the community’s response to the Proposed Sober Home, the City 

would find it difficult, if not impossible, to prove that any change that affects the Proposed Sober 

Home or similar facilities is not intended to discriminate against potential residents with a 

disability. Nevertheless, below you will find an analysis of some opportunities the City might 

consider to regulate groups of both related and unrelated people living in a single-family 

residential district based on certain non-discriminatory criteria. 

i. Limit on the Number of Persons Permitted to Occupy a Dwelling. 
                                                           
29 2016 Joint Statement at p. 9. 
30 Tsombanidis v. City of W. Haven, Conn., 129 F.Supp.2d 136, 152 (D.Conn.2001); Assn. of Relatives & Friends of 
AIDS Patients (A.F.A.P.S.) v. Regulations & Permits Admin. or Administracion de Reglamentos y Permisos 
(A.R.P.E.), 740 F.Supp. 95, 104 (D.P.R.1990); 2016 Joint Statement at p. 5. 
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 The FHA permits “any reasonable local, state, or Federal restrictions regarding the 

maximum number of occupants permitted to occupy a dwelling.”31 Under certain conditions, the 

City could impose a limit on the maximum number of occupants permitted to occupy a single 

family residential dwelling in the City32  

 Some municipalities define “family” to restrict the number of unrelated individuals who 

may live together in a single-family dwelling. While the Supreme Court has not struck down 

such restrictions as a per se violation of the FHA, the Court has noted that such restrictions could 

be struck down if the restrictions have the intent or effect of discriminating against persons with 

a disability.33 Additionally, restrictions on the number of unrelated persons in a single-family 

home may need to be waived if a request for a reasonable accommodation under the FHA is 

made. Further, the restriction on the number of unrelated people in a single-family dwelling must 

apply whether or not the unrelated persons are disabled.  Such restrictions are best when based 

on reasonable square footage requirements for residential dwellings per person based on total 

living and bedroom areas of homes.34 

 

 

ii. Requirement to Obtain a Conditional Use Permit 

 The City cannot require persons with disabilities to obtain a permit to live in a single 

family residential district if persons without disabilities are not required to obtain such a 

permit.35 However, the City could enact a conditional use permit requirement if more than a 

certain number of unrelated people want to live together in a single-family district. Such a 

                                                           
31 42 U.S.C.A. § 3607(b)(1) 
32 42 U.S.C.A. 3607 (b)(1) 
33 City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 115 S.Ct. 1776, 1777, 131 L.Ed.2d 801 (1995) 
34 Fair Hous. Advocates Ass'n, Inc. v. City of Richmond Hts., Ohio, 209 F.3d 626, 636 (6th Cir.2000) 
35 DOJ/HUD Guidance at p. 3 
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requirement must apply universally and should include all categories of unrelated persons living 

together – e.g., student housing, employee housing, etc.  Again, the City may be required to grant 

or waive the conditional use permit as a reasonable accommodation.  

 However, the City can still analyze whether the requested accommodation actually meets 

certain non-discriminatory conditional use requirements before granting the accommodation. 36  

One example may be adequate parking space for vehicles where several unrelated adults are 

residing together and are presumed to have their own vehicles.  The problem with this type of 

regulation is that in these times, modern families of related persons living together often have 

teenage and adult children, each of which have vehicles.  

 Finally, subjecting operators of group homes and disabled residents thereof to public 

conditional use proceedings before a municipal board/commission, where there is no real direct 

evidence of a direct threat to persons and/or property, creates the situation where community 

members may continue to oppose group homes based on fears, prejudices, stereotypes, or 

unsubstantiated assumptions that may legally taint decisions by local boards/commissions if 

conditional use applications are denied. 

iii. Spacing Requirements Between Sober Homes 

 Some cities have successfully imposed spacing requirements between group homes. But 

spacing requirements have also been rejected by the Court of Appeals for the Sixth Circuit which 

serves Twinsburg. The Sixth Circuit Court held that a Michigan statute that prevented licensing 

of a residential facility for disabled adults within 1,500 feet of another similar institution violates 

the FHA because the spacing requirement applied only to facilities for disabled persons.37 For 

another example, Beaumont, Texas was recently required to pay $475,000 and to change its 

                                                           
36 Oxford House, Inc., supra, 825 F. Supp. 125. 
37 Larkin v. State of Mich. Dept. of Social Services, 89 F.3d 285, 290 (6th Cir.1996). 
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zoning code after the Justice Department brought suit against Beaumont for its one-half mile 

spacing rule between small group homes for people with intellectual or developmental 

disabilities.38  

iv. Safety Requirements For Group Homes 

 Restrictions on sober homes that are inapplicable to other single-family homes are 

discriminatory and violate the FHA. The Court of Appeals for the Sixth Circuit found a FHA 

violation when a zoning provision in Stow, Ohio required extensive safety measures for homes 

for developmentally disabled individuals but not for other single-family residences. The City of 

Stow was unable to show why certain safety requirements (such as alarm systems interconnected 

with a ceiling sprinkler system, doors with push bars, lighted exit signs, fire walls and flame 

retardant wall coverings) were applicable to or tailored to the residents of the single-family 

home.39 Any requirements unique to sober homes must be narrowly tailored and cannot be a 

response to unsubstantiated bias against persons with a disability, even if they are intended to be 

protective measures for disabled persons. 

(E) If it Prohibits the Proposed Sober Home from Opening, the City Will Very Likely 
be Subject to Federal and State Law Claims of Housing Discrimination. 

 
 If the City prohibits the Proposed Sober Home then the City would likely face a federal 

action on the grounds that the City has violated the FHA and state law claims under ORC 

4112.02(H).40 

 Standing for an FHA suit is to be as broad as the Constitution permits.41 Any person who 

has been injured by a discriminatory housing practice may bring suit to seek relief for a 

                                                           
38 https://www.justice.gov/opa/file/848776/download 
39 Marbrunak, Inc. v. City of Stow, Ohio, 974 F.2d 43, 47 (6th Cir.1992). 
40 See 42 U.S. Code § 3613(a)(1)(A) 
41 See Jackson v. Okaloosa County, Fla., 21 F.3d 1531, 1537 (11th Cir.1994). 



{02658341 -5} 16 
 

discriminatory housing practice.42 Current or potential residents of the sober home and providers 

of housing for the disabled have standing to sue.43 Further, even an organization such as a fair 

housing advocacy group can also bring a suit under the FHA when its purpose is frustrated by 

the discriminatory act and when it expends resources because of a discriminatory action.44 The 

case would be tried in federal court and the City would be required to pay attorney’s fees and 

expenses if the plaintiffs succeed. 

 Further, the FHA allows HUD to receive, investigate, and conciliate complaints of 

discrimination against a local government. After investigation, HUD can refer matters to the 

DOJ, which could bring a suit against the City. 

(F) Even if the Sober Home Could be Considered to be a Home-Based Business, the 
City May Still Have to Accommodate a “Sober Home”.  

 As discussed above, courts have flatly rejected claims that a group home, such as a sober 

home, is a commercial enterprise unsuitable for residential districts.45   

 Even if the City attempts to argue that the Proposed Sober Home is a home-based 

business, the City may still be required to permit the use as a reasonable accommodation. For 

example, pursuant to Section 1139.04 of the City’s Code, the Planning Commission has the 

authority to consider permitting uses similar to those permitted by right in any zoning district as 

long as: 

(a) Such use is not listed in any other classification of permitted buildings or uses; 

(b) Such use is more appropriate and conforms to the basic characteristics of the district to 

which it is to be added than to any other district; 

                                                           
42 42 USC §3610(A)(1)(a)(i) 
43 Community House, Inc. v. City of Boise, 490 F.3d 1041 (9th Cir. 2007). 
44 Fair Housing of Marin v. Combs (9th Cir. 2002) 285 F.3d 899.   
45 Saunders v. Clark County Zoning Department, 66 Ohio St.2d 259, 263–65, 421 N.E.2d 152 (1981); City of 
Westerville v. Kuehnert, 50 Ohio App.3d 77, 79–82, 553 N.E.2d 1085 (10th Dist.1988); Freedom Tp. Bd. of Zoning 
Appeals v. Portage County Bd. Of Mental Retardation and Developmental Disabilities, 16 Ohio App.3d 387, 476 
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(c) Such use does not create dangers to health and safety and does not create offensive noise, 

vibration, dust, heat, smoke, odor, glare or other objectionable influences to an extent 

greater than normally resulting from other uses listed in the district to which it is to be 

added; and 

(d) Such use does not create traffic to a greater extent than the other uses listed in the district 

to which it is to be added.46 

If the City’s position is that the Proposed Sober Home is not listed in any other 

classification of permitted uses in the City, based on the law and the description of the Proposed 

Sober Home, it is our opinion that this Home would conform to the basic characteristics of the 

residential zoning district.  Also, there is no substantiated evidence that we know of that the use 

creates dangers to the health or safety of the neighborhood. Speculative fears based on the types 

of inhabitants of the group home are not proper grounds for determining that a health or safety 

risk is posed by the group home.  

Under this Code procedure, the City would need to show that the use will cause greater 

volume of traffic than other residential uses to attempt deny a reasonable accomodation to place 

a sober home in a single family residential district.  As stated above, it is common knowledge 

that related adult and teenage family members living together can have just as many vehicles, if 

not more, and even more trips in and out of a property as a group home of disabled persons may 

have.   

Further, the City may not deny a request for a reasonable accommodation that is related 

to the disabilities of the proposed residents unless the accommodation would impose an undue 

financial and administrative burden on the City. Based on the facts provided, such a requested 

                                                           
46 Twinsburg Codified Ordinances §1139.04 
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accommodation by the Proposed Sober Home would be related to disabled residents and would 

not pose an undue financial or administrative burden on the City.  

Finally, the same issues that we raised above for public conditional use proceedings 

before the Planning Commission are also present for this public hearing process. 

 

IV.  CONCLUSION 

Based on the above analysis, the City should not take action to prevent or prohibit the 

Proposed Sober Home use in a single family residential district.  Also, the City should not adopt 

any changes to the Code to prohibit or impede the operation of a group home, including a sober 

home, especially with the current issue of the Proposed Sober Home being presented.  Further, 

any changes to the Code that may negatively affect sober homes would very likely withstand a 

court challenge on both federal and state law grounds. Permitting the operation of the Proposed 

Sober Home and other similar facilities will allow the City to avoid an expensive and time-

consuming legal dispute. The City should avoid any action that indicates that the City has 

acquiesced to community bias and stereotypical fears where there is no actual direct evidence of 

direct threats to persons and/or property from a sober home being located in a residential 

neighborhood. 


